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Foreword


The 1999 General Assembly faces the question of reelecting fourteen judges to new six-year terms. Part I of this Institute Report sets forth the history of judicial retention in Vermont, and the constitutional and statutory process for retention.


Part II focuses on the question of reelecting Supreme Court Justices, especially the three who participated in the Court's 1997 landmark educational finance case of Brigham v. State. It contains the Ethan Allen Institute's argument for not re-electing Justices John Dooley, James Morse, and Denise Johnson. Part III contains arguments for reelecting the three Justices, as stated by various proponents. Finally, this Report contains a summary of recent Supreme Court opinions which have attracted widespread attention (Part IV), some historical quotations on judicial usurpation (Part V), and a selection of useful references (Part VI).


While as a defender of constitutional integrity the Institute has a strongly held view on the side of diselecting the three "Brigham Justices", we hope the presentation of the factual information and the various views on the issue will help legislators cast an informed vote.








 John McClaughry, President






 

 Ethan Allen Institute

 February 1999

I. Judicial Election and Retention in Vermont


The authors of Vermont's 1786 Constitution, like the contemporary framers of the U.S. Constitution, shared two somewhat contradictory concerns relating to the judiciary.


On one hand, they believed in judicial independence. They were well familiar with the regrettable practice of English Kings who appointed judges and removed them if a ruling offended the Crown. Such practice was sharply criticized in the Declaration of Independence: "[King George III] has made judges dependent on his will alone, for the tenure of their offices, and the amount and payment of their salaries."


On the other hand, the founders were deeply concerned about judicial usurpation, when judges chose not merely to interpret the Constitution and laws as written and as intended by those who wrote and ratified them, but to go beyond to invent new law and new constitutional provisions to achieve results never contemplated by the people. Alexander Hamilton sought to assuage fears about usurpation by Federal judges under the new Constitution when he wrote:


"To avoid arbitrary discretion in the courts, it is indispensable that they should be bound down by strict rules and precedents, which serve to define and point out their duty in every particular case that comes before them." (Federalist Paper No.78)


To discipline errant judges with life tenure in office, Hamilton favored impeachment as "complete security": "There can never be danger that the judges, by a series of deliberate usurpations on the authority of the legislature, would hazard the united resentment of the body intrusted with it." (Federalist Paper No. 81).


The 1804 impeachment under the Federal Constitution of Judge John Pickering succeeded, as he was clearly insane. A more notorious case was that of Federalist Justice Samuel Chase, despised by the Jeffersonian Republicans because of his anti-democratic tirades from the bench. His impeachment failed in the Senate in 1805. Ever after President Jefferson regarded the threat of impeachment of judges as a toothless "bugbear" or "scarecrow".


Meanwhile, the early Vermonters, many of them exceedingly hostile to lawyers and courts as a result of their long land struggle with New York, had arrived at a far more democratic method of choosing and policing the state judiciary than had their Federal counterparts.


The first Vermont Constitution made no provision for a judiciary at all. In 1779, noticing this omission, the legislature passed a bill requiring that judges be chosen annually by the Governor, council, and [unicameral] house by joint ballot. There was no provision for tenure or even a secure salary.


In Vermont's next constitution of 1786 (still in force), provision was made for the annual election of judges by council and house. At the same time a provision was added to the constitution stating that:


"The Legislative, Executive, and Judiciary departments, shall be separate and distinct, so that neither exercise the power properly belonging to the others." (Chapter II, sec. 5, still in force.) By this means the constitution writers intended to erect a wall between judicial actions - settling disputes between parties in cases and controversies - and legislative actions, assigned to the elected representatives of the people.


Reflecting the 18th century Vermonters' distrust of lawyers, a 1787 act created the unique office of assistant judge, affirmed in a constitutional amendment in 1793 (now Chapter II, sec. 50). The two "side" judges flank the legally trained judge in Superior Court and may overrule legal decisions which fly in the face of good Vermont common sense. It was not until 1825 that the idea of judicial review of the constitutionality of legislation became accepted.


Judges continued to be accountable to the legislature through annual election for the first 83 years of the State's existence.  In 1870 an amendment was proposed much like the present retention system, with a six year term. The House rejected the plan by a vote of 233-2, but did agree to give judges two year terms.


Thus matters stood for another 96 years. Then in 1966, based on the work of a Judicial Branch Study Committee, the legislature created the present appointment, confirmation and retention process, and extended the terms of statutory judges to six years (Act 64). The new provisions for retention, known as "the Missouri Plan", were actually proposed by Thomas Jefferson in an 1821 letter to James Pleasants:


"The judiciary perversions of the constitution will forever be protected under the pretext of errors of judgment, which by principle are exempt from punishment. Impeachment is therefore a bugbear which they [judges] fear not at all. But they would be under some awe of the canvass of their conduct which would be open to both houses regularly every 6th year. It is a misnomer to call a government a republic, in which a branch of the supreme power is independent of the nation."


In 1971 the Governor's Commission for Reform of the Judicial System presented a sweeping plan for a unified court system. It proposed including in the Constitution the 1966 provisions for judicial confirmation and retention of Superior, District, and Supreme Court judges, and included six year terms for all. The constitutional amendment was ratified without controversy by the freemen in the 1974 election, and became Chapter II, sections 28-38.


As adopted, Sec. 34 states: "The justices of the Supreme Court and judges of all subordinate courts, except Assistant Judges and Judges of Probate, shall hold office for terms of six years except when holding office under an interim appointment. At the end of the initial six year term and at the end of each six year term thereafter, such justice or judge may give notice in the manner provided by law of his desire to continue in office. When such justice or judge gives the required notice, the question of his continuance in office shall be submitted to the General Assembly and he shall continue in office for another term of six years unless a majority of the members of the General Assembly voting on the question vote against his continuing in office." This provision is implemented by 4 VSA 608(c), which specifies a ballot vote on the question, "Shall the following supreme court justices be retained in office?"


In proposing the Amendment, the Commission argued that the process would insure that nominees would "possess the necessary ability and professional qualifications, and that the selection process will be as free as possible from the effects of political influence." However the Commission did not suggest specific criteria for appointment, and scarcely mentioned retention other than describing the proposed divergence from the Missouri Plan (where retention is voted on by the people.)


The present process for retention works as follows: Judges file a declaration of intent to seek reelection. At the beginning of the biennium a Joint Committee on Judicial Retention composed of four Representatives and four Senators is appointed by the Speaker and the Committee on Committees respectively. The Committee sends out questionnaires to lawyers, court clerks, and other persons who have had an occasion to observe the judge in action. The respondents are asked to evaluate the judge with respect to (1) overall judicial performance (2) integrity and impartiality (3) judicial temperament (4) judicial management and (5) legal ability and preparation. Although Justices are required to take an oath to "not, directly or indirectly, do any act or thing injurious to the Constitution...", the questionnaire does not contain a question relating to fidelity to the Constitution.


The Committee then conducts interviews with each judge, and then holds a public hearing. Judges are specifically allowed to "respond to personal attacks or attacks on the candidate's record" so long as the response does not violate certain prohibitions relating to future partiality, prejudging an issue, misrepresenting qualifications, soliciting or accepting funds, or political activity. (Canon 5, Code of Judicial Conduct, 1994).


The Committee then retires to evaluate "judicial performance including but not limited to such factors as integrity, judicial temperament, impartiality, health, diligence, legal knowledge and ability and administrative and communicative skills." (4 VSA 608(b),(e), emphasis added). The Committee reports its recommendations to a Joint Assembly, at which legislators vote on retention by secret ballot.



Since its creation in 1975 the Judicial Retention Committee has never recommended against the reelection of a judge. The closest it came was a 5-3 vote in support of District Judge David Suntag in 1996. However, Judge Arthur O'Dea was denied reelection by the Joint Assembly on an 86-85 vote in 1993, after criticism of his courtroom behavior in contentious family matters. District Judges Shireen Fisher, Frank Mahady, and Edward Cashman faced significant and outspoken opposition for retention but were reelected. No Justice has faced a retention challenge until 1999.


Judges, as well as executive branch officers, may also be impeached under Chapter II, sections 57-58. There is no connection between impeachment and retention.


Unlike the Federal judiciary, whose members once confirmed hold office for life unless impeached, the Vermont six-year retention system attempts to balance the need for judicial independence with a popular check on justices who fall short of what the General Assembly believes is the proper standard of judicial performance.


There is no disagreement about the application by the General Assembly of retention criteria such as integrity, temperament, impartiality, health, diligence, legal knowledge, and other similar skills. Nor is there disagreement about the importance of preserving judicial independence within the proper sphere of judicial power.


The crucial disagreement comes on the question: can a Justice properly be denied reelection because he or she violated his or her oath not to do anything injurious to the Constitution? In particular, is departing from the plain language of the Constitution to invent a new "right", or strike down a legislative enactment, sufficient grounds for non-retention? Is one such instance enough, or must there be a pattern over many decisions?


As will be seen, critics of Justices Dooley, Morse and Johnson believe that their opinion in one important constitutional case, Brigham v. State (1997), represents such an outrageous, result-oriented, invention of a nonexistent right for obvious political purposes that all three Justices who participated in it ought to be denied reelection.(The two other Brigham Justices have since retired.)


The defenders of the Brigham Justices, which appear to include virtually all the members of the Vermont bar, believe that Justices may be evaluated only by "neutral principles" (as opposed to the content or outcomes of their opinions); that lay legislators do not have the credentials to pass judgment on questions of law decided by the Court; and that opposition to retention of Justices represents a "politicization of the Court" and a threat to judicial independence.


The arguments on both sides will be set forth more fully in the next two parts.

II. The Brigham Justices: The Case for Non-Retention

The following argument is a combination and expansion of two commentaries by Ethan Allen Institute President John McClaughry, "Who Controls the Supreme Court? " which appeared in various Vermont papers in September 1998, and  "Deny Brigham Justices New Terms", Sunday Times Argus, January 31, 1999).


 Article II, section 5 of the Vermont Constitution (dating to 1786) states, "The Legislative, Executive, and Judiciary departments, shall be separate and distinct, so that neither exercise the powers properly belonging  to the others."  Both legislative and executive branches remain under popular control. If they infringe on each other, or on the judiciary, they can be disciplined by the people through biennial elections. But how can the judiciary be subjected to this cardinal principle of popular sovereignty and republican government?


One method is impeachment. It has only rarely been used anywhere, and then only when a judge was proven to be demented or corrupt. Some other popular check was seen to be necessary.


For the first 192 years of Vermont's history the instrument of popular control of judges was legislative election. As Prof. Sam Hand of UVM  has written, up through 1825  "judges did not enjoy job security. They faced annual elections and frequently involuntary retirement."  But by the late 20th century involuntary retirement had nearly vanished. Judges moved automatically up through the chairs, from chief Superior Judge to Associate Justice to, eventually, Chief Justice.


In 1974 the voters ratified the "Judicial Amendment" ardently backed by the lawyers and judges. This changed the Constitution to allow appointment and confirmation instead of legislative election, but in a bow to the principle of popular sovereignty, already embodied in a 1966 statute, it added periodic (6 year) reconfirmation by the representatives of the people. Justices John Dooley, James Morse, and Denise Johnson have applied for retention, and legislators will vote on them during the 1999 session. 

 
No one doubts that a justice can properly be denied reconfirmation because of using his position to advance his own financial interests, or partiality in appeals brought by friends, or drunkenness, or criminal behavior, or senility. 


The pressing question today is whether the members of the General Assembly can properly deny justices reelection on the grounds that they participated in a politically motivated, historically unsupportable, and deliberately deceptive constitutional interpretation in defiance of established precedents and procedures.


The answer is easy: of course they can. Justices take an oath of allegiance in which they solemnly swear that they will not "directly or indirectly, do any act or thing injurious to the Constitution." If a majority of the elected representatives of the people believe that the Justices, in authoring a far-reaching constitutional opinion, violated that oath, they have the power, and indeed the duty, to deny those justices reelection.


If it is demonstrated that the errant justices did something injurious to the Constitution, they deserve to be sent packing. Otherwise, the people will be forced to live under a judicial tyranny of the "Five Supreme Legislators", for which there is no popular correction short of impeachment. That is not what the founders of our democratic government had in mind.


Here, then is the case for non-retention of the three Brigham Justices.


It is an original and immutable principle that the Constitution belongs to the people, and is not the exclusive property of the Supreme Court. It is the duty of the elected representatives of the people to resist judicial usurpation of the proper functions of the other branches of government. Such usurpation is prohibited by a Justice's oath of office, in which a Justice pledges not to do anything injurious to the Constitution. 


In the Supreme Court's political, result-oriented performance in one vitally important case, Brigham v. State, the Dooley Court abandoned its duty to interpret the plain words of the Constitution, for the purpose of amending the Constitution to require legislative enactment of the educational financing scheme long favored by political activist John Dooley.


I have referred to the Court of 1997 as the Dooley Court. Why? Justice Dooley was not its Chief Justice. But there can be little doubt that Justice Dooley had emerged as the intellectual and administrative leader of this Court. In addition, Justice Dooley was the only member of the Brigham Court with extensive first hand experience in educational finance policy. 


I do not argue that Justice Dooley is a Rasputin with mysterious power over Justices Morse and Johnson, leading them down the slippery slope of judicial activism at his will. A review of twelve of the most controversial opinions of the Dooley Court shows that Justice Morse and especially Justice Johnson have frequently gone their own way, sometimes quite outspokenly so.

     Although the Dooley Court has issued more than a few opinions that illustrate regrettable judicial activism,  with one mighty exception I do not argue that they constitute grounds for dismissal. That is because, with the exception of Brigham, all of the other controversial cases involve common law principles or statutory construction. The Court's mistakes can be corrected by the legislature and the Governor.


Brigham is different. In Brigham, the Dooley Court  simply invented a new constitutional right out of whole cloth, and ordered its recognition by the legislature, governor and people of this state.
 


Brigham began in 1995 when the ACLU brought suit against the State. Their goal was to get the Court to mandate equality of educational resources and (according to them) educational opportunity.


The Brigham case was filed in Lamoille Superior Court before Judge John Meaker. The ACLU lawyers offered the argument that the wide disparity or property tax resources per pupil among the towns created a disparity in educational opportunities which denied some children's fundamental right to an education and therefore violated the Vermont Constitution.

 
Now, where can this right to education be found?  The only sentence in our Constitution that mentions education is Chapter II Section 68, the operative part of which reads: "... a competent number of schools ought to be maintained in each town."


That requirement was satisfied no later that 1870.  Judge Meaker listened to the arguments, looked at that provision, decided, quite correctly, that there is no fundamental or self-executing right to education contained in the Vermont Constitution, and issued summary judgment on this point to the state. On questions involving town and taxpayer equity, he set the case for trial.


What happened next is curious. Over the objection of Judge Meaker, both the state and the ACLU appealed to the Supreme Court for an interlocutory opinion.


When the appeal arrived at the Dooley Court, it enthusiastically agreed to take the case out of Judge Meaker's hands and settle it without a trial. Justice Morse, to his credit, strongly opposed the Court accepting the appeal without a trial record.


Now why was Dooley Court so keen about deciding Brigham then and there? Let's go back to 1987. John Dooley was Administration Secretary. Gov. Kunin, with a surplus building, was eager to reform educational finance. John Dooley was the man in charge, "the man in the chair", as he later put it. He was "Mr. Kunin Education Finance Reform".


His chosen "reform" was the Kunin Foundation Plan.  The unique feature of this plan was a provision for state "recapture" of the tax base of towns with high property wealth per pupil. This was the forerunner of Act 60.


John Dooley waged a good fight, but lost. The House rejected the key ingredient of his Foundation Plan - recapture - and passed the remainder. But John Dooley lived to fight another day, as a Justice of the Supreme Court.


Fast forward now to late 1996. The Court overruled Superior Judge Meaker, accepted the interlocutory appeal,  and went to work at what for it was breakneck speed. 


The Court scheduled oral argument, even before the reply briefs had been submitted.  Fifty one days later  it issued the most sweeping constitutional decision of the 20th century.

 
"In all the other cases [where educational finance systems have been found unconstitutional and where there were disagreements of fact]," Prof. Peter Teachout wrote in Vermont Law Review, "appellate courts arrived at their decisions only after a full trial below." (Actually full trials were not held in the Arizona and Wyoming cases, but in the former the State had conceded the plaintiff's factual submission, and in the latter there had been extensive non-judicial fact finding before the case reached the Supreme Court.) In denying the State's motion for summary judgment on the common benefits and proportionate contribution clauses of the Vermont Constitution, the Superior Court found there were material factual disputes involved in the case, and set it for trial.


But the Vermont Supreme Court overrode the trial court and decided Brigham with no trial whatsoever. Even members of the bar who are favorable to the result in Brigham have been sharply critical of this startling departure from orderly judicial process to reach a politically important result in a mere 51 days. 


By contrast, the Town of Chittenden's case for paying tuition for some of its children to Mount St. Joseph Academy went to oral argument before this Court in March of 1998. After more than 340 days the Court still had not issued an opinion. 


To discover a fundamental right to education in Section 68, the Dooley Court offered a history of Vermont which is  thoroughly bogus, and incorporates what a friend of the Brigham holding, Prof. Teachout, has termed "intentional deception".

 
Consider this: every court is obliged to examine the plain words of a constitution, and the facts and circumstances surrounding its enactment, to derive the correct meaning. That is inherent in the Justices' oath to do nothing injurious to the constitution - as for instance, rewriting the Constitution to justify politically favored results.


In Brigham, the court leaned heavily on one address to the legislature by Gov. Crafts in 1828, 42 years after adoption of the Constitution. And Gov. Crafts did indeed expound on the virtues of education. But what did the legislature then do? 


After being dazzled by the oratory of Gov. Crafts, the legislature received a report from the textbook commission finding it hopeless to try to standardize textbooks among the towns. They voted $100 to pay the salary of the Commissioner of Education. 


Five years later the legislature abolished the state board of education. In 1845 they took what little money was left in the school fund and used it to build a new state house.  In fact, it was not until 1864 that the great grandchildren of the authors of the 1786 Constitution finally decided even to require universal free public education in this state.


But the Dooley Court would have us believe that in 1786 the framers fully intended to create an enforceable, self-executing right to public education, a right that required substantially equal tax bases per pupil throughout the state. This is, to put it mildly, preposterous.


The Brigham Court also approvingly quoted Williams v. School District No. 6 (1860) as authority for its sweeping decision. According to ACLU attorney Robert Gensburg, who urged Williams on the Brigham Court, the Supreme Court then held that "the state constitution imposes a duty on the Legislature to educate all Vermont children at the expense of the state." As noted, at the time of Williams the legislature had not even agreed to require free universal public education, let alone the idea of "paying to educate all Vermont children at the expense of the State." What Williams actually held was that the Town of Newfane could properly condemn half an acre of the plaintiff's land for the purpose of erecting a school house.


One might well inquire, if Williams in 1860 established the principle that every child had a self executing right to education that required equal tax bases per pupil throughout the state, how was it that it went unnoticed for 137 years, until exhumed by the ACLU?


In another case (Buttolph v. Osborn, 1956) favorably cited by Gensburg as justification for Brigham, the Court held only that the Shoreham school board had the authority to close Shoreham High School notwithstanding a negative vote of the voters. It is simply disingenuous to attempt to twist these two cases into an affirmation of the right to substantially equal tax resources per pupil declared by the Brigham Court. 


In addition to the bogus history, the Dooley Court engaged in intentional deception. It cited in support of its case for state control of education the sentence in our first constitution of 1777 that reads in part "A school or schools shall be established in each town, by the legislature for the convenient instruction of youth..." The Court deliberately omitted the rest of the sentence: "...with such salaries to the masters, paid by each town, making proper use of school-lands in each town, thereby to enable them to instruct youth at low prices."


Citing the rest of the sentence completely undercuts the Court's brusque dismissal of any rational basis argument for local control of public education. The Court knew that, and so the Court omitted the rest of the sentence. As Prof. Teachout observed, this is intentional deception. (This reference to town control was removed in 1786 because by then the General Assembly had passed conflicting legislation requiring payment of schoolmasters by parents as well as by towns.)


Rush to judgment without trial. Bogus history. Intentional deception. How does all this square with fidelity to a Justice's oath to do nothing injurious to the constitution?


There's more. 


As Judge Meaker  convincingly wrote, there is simply no right to education in the Vermont Constitution. Enthusiasts for educational tax equalization well knew this. In fact, in 1996, with Brigham already in the courts, the Vermont House passed a resolution (H.R. 40) urging the Senate to approve a constitutional amendment to install an enforceable right to a thorough and efficient education in the Vermont Constitution. The resolution was urged by the people who a year later were cheering Brigham and enacting Act 60. 

 
So how did the Court extract this sweeping right to education, which even the future friends of Act 60 could not find in the Constitution? Let's go back a decade to explore Justice Dooley's views on constitutional interpretation.


Back then, in remarks at a conference at Rutgers University, he said "If the development of state constitutional doctrine gets in the way of [constantly managing and keeping our society and our political institutions modern and responsive to a very difficult and changing world],... if we are not on the cutting edge of future needs ... then I think the people of our states should and will say 'well, that was a nice little exercise you were engaged in, but it is not relevant to this world', and through their ability to amend the constitution they will change it." 


In the same talk Justice Dooley declared his willingness, in dealing with constitutional issues, "to wander into never never land and produce a good result that will stand the test of time."


Now here is a Justice, only a year onto the Court, baldly announcing that the Court cannot settle for merely interpreting out of date constitutions as they were intended by those who drafted and adopted them. 


This sort of thing is not for Justice Dooley! He tells us that his Court must do what it has to do to meet modern demands and expectations. Justice Dooley's vision defines the judicial activist Court of What's Happenin' Now. This is emphatically not the Court defined by our Constitution. 


Now look in Brigham again. How did the Dooley Court manufacture a right which simply isn't there? ACLU attorney Gensburg explained how to do it - not that the Dooley Court needed much explanation. His brief argued that when the desired right can not be readily found in the Constitution, the Court can find rights "implicitly recognized in the Constitution." If that doesn't get the Court to where it wants to go, then it can switch to extra-constitutional sources "deeply rooted in Vermont's traditions and conscience" or "implicit in the concept of ordered liberty." In short, they were saying "please legislate a new constitution for us, because we really want to win this case."


And obligingly, in Brigham, the Dooley Court solemnly declared that "equal protection of the laws cannot be limited by eighteenth century standards."  In other words, while none of the authors of the constitution  could have imagined that it declared any right to "equal educational opportunities", those benighted framers were "limited by eighteenth century standards", and today's judges are free - indeed they are  required -  to interpret the Constitution to declare whatever they think is "deeply rooted in Vermont's traditions and conscience", that is, whatever is thought by the Five Supreme Legislators to be best for the people.


Prof. Teachout, who does not support dismissing the Brigham Justices, nonetheless calls this a "raw assertion of judicial power."


This is the theory of judicial legislation pure and simple. It is judicial usurpation of the legislative function. It is judicial usurpation of the constitution- writing function of the whole people. It is injurious to the Constitution and an affront to the rights of the people contained in that honored document. 


That it was done by the Court at breakneck speed, through an extraordinary process that denied a trial and a trial record for appeal, compounds the offense.


At the time today's Vermont Constitution was being put into effect, George Washington was President. Like all of the framers of the national Constitution, President Washington was deeply concerned about judicial usurpation.


In his Farewell Address,  President Washington said:  "If in the opinion of the people, the distribution or modification of the Constitutional powers be in any particular wrong, let it be corrected by an amendment in the way in which the Constitution designates.  But let there be no change by usurpation; for though this, in one instance, may be the instrument of good, it is the customary weapon by which free governments are destroyed."


When the elected representatives of the people of Vermont examine the Dooley Court's process, argument, and opinion in Brigham, they will find themselves staring full in the face of judicial usurpation. 


I ask you to defend the people's constitution against those who have usurped it. 


I ask you to use the constitutionally prescribed remedy to excuse from further service the three Justices who, from the bench of the highest court in our state, ignored their judicial oath, violated the constitutional provision for separation of powers, and willfully discarded the principles of constitutional interpretation that have served the people of this state well for over 200 years.

III.  The Brigham Justices: The Case for Retention


The case for retention of the Brigham Justices has been made in numerous articles and editorials, some of which are excerpted below.


"Sacking any justice on the basis of a single decision, even a far reaching one such as the Brigham ruling, sets a dangerous precedent. If opponents of Brigham and its offshoot, Act 60, successfully lobby legislators to fire the justices who wrote the decision, the Vermont Supreme Court will lose more than three individuals in black robes. It could lose its independence."


"Vermont's high court must not be held hostage by politics, whether conservative or liberal. Justices may be evaluated on their overall performance, not on the basis of one case. The more the court becomes subject to political pressure, the more justice itself is threatened." (Editorial, Burlington Free Press, January 23, 1999)


"It is a mistake to politicize the matter of confirming the appointment of any Vermont judge, and it is particularly mistaken to politicize the confirmation process for the state Supreme Court Justices whose terms the legislature will consider extending later this session... Justice in Vermont should not be made the victim of [legislative] horse trading." (Editorial, Rutland Herald, January 25,1999.) 


"Brigham was not a rush to judgment or a power grab or an intentional deception. The decision merely articulated an inequity [in educational funding] most acknowledged." (Christopher Graff, Associated Press Bureau chief, Free Press, February 7, 1999).


"Just this year, even here in Vermont, the bloody flag of 'judicial activism' has been raised...The threat is to use our system of 'judicial retention' to try to replace judges on the basis of ideology rather than to review them on the basis of competence. This is dangerous nonsense."  Sen. Patrick Leahy, Vermont Bar Journal, September 1998.


"The Brigham case in fact relies on ... the principle that Vermont's children have a right to an education at the expense of the state. In the 1860 case of Williams v. School District, decided 137 years before Brigham, the Supreme Court said that the state constitution imposes a duty on the legislature to educate all Vermont children at the expense of the state. I guess this is not a constitutional right that the Brigham decision pulled out of thin air."  Robert Gensburg, Rutland Herald, February 10, 1999.)


"Cynical judge bashing is all the more insidious because the public has very little knowledge or understanding of the judicial process. One of the profoundly detrimental consequences of unprincipled attacks on the judiciary is the erosion of public acceptance of the legitimacy of judicial decisions. The Washington Post recently reported that more than half the public could name the Three Stooges but not a single Supreme Court Justice... I welcome the efforts of the Vermont Bar Association and the American Bar Association to reinforce the value of judicial independence."  Chief Justice Jeffrey Amestoy, Address to the Vermont Bar Association, September 18, 1998.

IV. RECENT VERMONT SUPREME COURT CASES OF INTEREST
In re BLVP                160 VT 368

June 18, 1993


While conceding that the lower court was "technically correct" in declining to permit a lesbian to adopt her partner's child because the two were not married, the Court held that notwithstanding the statute, "the state's primary concern is to promote the welfare of children". The opinion noted that the Court was the first in the nation to rule favorably on lesbian adoption. (5-0; opinion by Johnson).

Benning V. State          161 VT 472
  January 28, 1994


The Court held that a motorcyclist had no right to cycle on public highways without a helmet, on the grounds that "our costs are linked to the actions of others and are driven up when others fail to take preventive steps that would minimize health care consumption", i.e., the state can prohibit any human activity that might increase anyone's health care bills. (5-0; opinion by Dooley.)

In Re Vermont Marble Co.  162 VT 355  
   
June 10, 1994


The Court held that notwithstanding the Legislature's act to require the Secretary of Natural Resources to sign a water quality certificate, it was acceptable for the Commissioner of Environmental Conservation to sign it instead. (5-0; opinion by Dooley.)

State v. Duranleau      163 VT 8      September 30, 1994


Rebecca Duranleau was convicted of inciting her lover to murder her estranged husband. The jury believed that she had made an appointment to meet her husband at a bar and then lured him out to the parking lot, where he was killed from behind by an assailant. The trial record showed that Duranleau had demanded that her lover "prove himself" and arranged the fatal meeting to afford the opportunity. The Court reversed and directed an acquittal verdict, on the grounds that Duranleau had not explicitly told her lover that he "had to kill" the husband. (5-0; opinion by Allen.)

State v. Eckhardt        165 VT 606  August 27, 1996


The Court upheld a conviction of a citizen for driving while intoxicated in his own driveway, on the grounds that the driveway was a "public highway", and other citizens, not being barred from the driveway, might suffer injury. The statutory definition of a highway, which the Court consigned to a footnote, includes "all parts of any.. roadway ..open temporarily or permanently to public or general circulation of vehicles."  (3-2; unsigned. Affirmed by Allen, Dooley and Morse; dissent by Johnson and Gibson.).

Webb v. Navistar          166 VT 119
 December 20, 1996


In this case a sharply divided Court, unable to agree on a standard of liability applicable to a tractor accident in which the manufacturer was clearly not at fault, sent the case back to superior court for a new trial without stating any standard for comparative causation. The Court held that a deep pocket manufacturer could be held liable even when the accident was principally caused by a subsequent customer's faulty operation (failure to maintain road lights and keep reflector triangle visible to car approaching from the rear.) (3-2; opinion by Dooley, joined by Morse and Peck; dissent by Johnson and Gibson.)

Brigham v. State          166 VT 246
February 5, 1997


The Court, on interlocutory appeal and without a trial, invalidated the state's system of educational finance. The Court identified a provision in the 1786 Constitution that "a competent number of schools ought to be maintained in each town..." as creating an enforceable individual right to the availability of a "substantially equal opportunity to have access to similar educational revenues." (5-0; unsigned.)

Spencer v. Killington
 167 VT 137       March 14, 1997


The Court reversed a superior court decision throwing out a damage suit by a skier who, after signing a release releasing the ski area from liability, injured himself in a special limited-entry "Ski Bum" competition. (3-2; unsigned; dissent by Allen and Dooley.)

Bianchi v. Lorenz

  165 VT 555      July 11, 1997


Without statutory support, the Court held that a seller's failure to present evidence of all required local permits (certificate of occupancy, zoning permits, etc.) constituted an encumbrance of title and thus a violation of the seller's warranty covenant. This was so, the Court said, even if towns failed to maintain records of permits issued.  This decision created an enormous disruption of real estate and title transactions. It was partly overruled by subsequent legislation. (5-0. Opinion by Dooley; Allen and Johnson concurred in the result on different grounds.)

Baisley v. Missisquoi Cemetery  Association   No. 96-433  Jan. 23, 1998


The Court held that a cemetery association was liable for damages in the death of a 5 year old boy because it ought to have known that a boy could enter the cemetery, climb a tree, and fall onto the cemetery's spiked fence. (4-1; opinion by Dooley, dissent by Johnson).

In re Illuzzi
      
             July 28, 1998


As of February 9, 1998 attorney Illuzzi had completed all requirements for reinstatement of his license to practice law following an 18-month suspension, including successful completion of an ethics course and support from other lawyers and judges. In violation of its own rules, and in an apparent effort to prevent Illuzzi from returning to practice for as long as possible, the Court refused to sign the two sentence reinstatement order until July 28.

State v. Costin   No. 96-624
         July 31, 1998 


The Court held that a Ferrisburgh landowner could be prosecuted for marijuana growing, on the evidence obtained by a warrantless installation of a police video camera on his unposted property, which the Court deemed to be the equivalent of a public place. (3-2. Opinion by Dooley; dissent by Johnson and Morse.)

St. Hilaire v. Dubois   No. 97-227    October 30, 1998


The Court held that a putative father could not recover $15,000 in child support from his ex-wife, upon learning from DNA testing and her admission that the children in question were not his. The Court said that Family Court had no authority to order repayment of past child support payments, even if fraudulently obtained, and that St. Hilaire should have raised his doubts about his paternity in the initial divorce proceedings. (5-0)

V. The Founding Fathers' Views on Judicial Activism
George Washington said "If in the opinion of the people, the distribution or modification of the Constitutional powers be in any particular wrong, let it be corrected by an amendment in the way in which the Constitution designates, But let there be no change by usurpation; for though this, in one instance, may be the instrument of good, it is the customary weapon by which free governments are destroyed." (Farewell Address, 1799.)

Alexander Hamilton called attention to the "important constitutional check which the power of instituting impeachments... would give to that body [Congress] upon the members of the judicial department. This alone is a complete security. There can never be danger that the judges, by a series of deliberate usurpations on the authority of the legislature, would hazard the united resentment of the body intrusted with it."  (Federalist Paper No. 81, 1788.) "To avoid arbitrary discretion in the courts, it is indispensable that they should be bound down by strict rules and precedents, which serve to define and point out their duty in every particular case that comes before them." (Federalist Paper No. 78, 1788).

Thomas Jefferson pledged to administer his constitutional duties "according to the safe and honest meaning contemplated by the plain understanding of the people at the time of its adoption - a meaning to be found in the explanations of those who advocated it." (4 Elliot 446). "Our peculiar security is in the possession of a written constitution. let us not make it a blank paper by construction." (Letter to W.C. Nicholas, 9/7/1803). "On every question of construction, carry ourselves back to the time when the constitution was adopted, recollect the spirit manifested in the debates, and instead of trying what meaning may be squeezed our of the text, or invented against it, conform to the probably one in which it was past." (Letter to Justice William Johnson, 6/12/1823)

Chief Justice John Marshall urged that Congress be allowed to choose the means for implementing its Constitutional powers, but vigorously denied that the Court could enlarge the powers conferred by the Constitution on Congress.  He rejected any suggestion that "those powers ought to be enlarged by [judicial] construction or otherwise." (Gunther, Gerald, John Marshall's Defense of McCulloch v. Maryland, 1969). "Judicial power is never exercised for the purpose of giving effect to the will of the judge; always for the purpose of giving effect to the will of the legislature." (Osborn v. Bank of the United States, 22 US 866 (1824).

Justice Joseph Story wrote "Nor should it be ever lost sight of that the government of the United States is one of limited and enumerated powers, and that a departure from the true import and sense of its powers is pro tanto, the establishment of a new Constitution. It is doing for the people, what they have not chosen to do for themselves. It is usurping the function of a legislator." (Commentaries on the Constitution, (1833) at 426.)

Chief Justice Thomas Hutchinson of the Massachusetts declared that "the judge should never be the legislator, because then the will of the judge would be the law; this tends to a state of slavery." (1767).

Prof. Raoul Berger of Harvard Law School is the leading present day scholar of judicial activism. He concluded: "The founders believed in a fixed Constitution of unchanging meaning. They accorded an inferior place in the federal scheme to the judiciary, deriving from suspicion of innovations by judges theretofore regarded with 'aversion and distrust'. They had a profound distrust of judicial discretion. They were attached to the separation of powers and insisted that courts should not engage in policy making but act only as interpreters. Above all, judges were not to act as revisers of the Constitution, for that function had been reserved to the people themselves by Article V, the provision for amendment of the Constitution." (Government by Judiciary, 1977.)
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